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MINIMAL RECOMMENDATIONS 
FOR A CLEAN PUBLIC PROCUREMENT SYSTEM
Measures to enhance the public integrity and to fight against corruption in the 
Public Procurement System 

The Transparency International movement, both the International Secretariat and the National Chapters, monitor, assess and rank the countries in the world related to their anti-corruption efforts and effectiveness. At the same time it provides support to national authorities in order to design, strengthen and enforce anti-corruption measures.

The present policy paper is the result of a series of efforts that Transparency International Romania has been investing in the sphere of the Romanian public procurement since the beginning of its activity. Knowing that the sector of public contracting and spending remains one of the most vulnerable to corruption considering the legislative inconsistency and law enforcement deficiencies, and the bad practices in this field, our organisation continued its endeavours in reducing corruption risks throughout encouraging the adoption of measures and mechanisms that would ensure integrity in this area.
Accordingly, the conference titled Integrity in public expenditure: How does Romania use public money in the context of the current financial crisis? brought together representatives from relevant public institutions from the public procurement system and associations from the private sector along with members of civil society organizations involved in monitoring government agencies. The aim of this event was the assessment of the level of integrity in the sphere of public funding and to formulate recommendations for its improvement. To this end, a general description of the regulatory framework of the Romanian public procurement system was drawn, which was followed by an integrity-related evaluation of the current practices in the field, along with a risk assessment in the public procurement and spending processes. Finally, priorities and recommendations aiming to reduce the main integrity deficiencies were put together. 

1. RISKS  AND  VULNERABILITIES
· Incomplete and unstable legislative framework, characterised by inconsistency and ambiguity

· Lack of regulatory unity for all types of actors involved in the public procurement process, whether they are contracting public authorities or competing economic operators
· Limited contestation practice among those who seize irregularities during the process of public auctioning, for reasons of estimated costs and lack of confidence
· Recurrent unjustified contestations that block procurement procedures 

· Abusive practice of contradictory and non-transparent ministerial orders which burden the projects’ implementation

· Persistent political interferences in what may concern contract awarding
· Unjustified restrictions established by the contracting public authorities by means of specifications 

· Delays in disbursements caused by the contracting public authorities which require supplementary documentation to the one that was stipulated initially
· Co-existence of both regulation and control/verification competences regarding the process of public contracting within the same institution: the National Authority for Regulating and Monitoring the Public Acquisitions (ANRMAP)

· Lack of fructification of the decisions of the National Council for Settlement of Contestations (CNSC) and limited competence of this institution compared with its importance for assuring the integrity in the public procurement system
· Discretionary treatment of the state owned companies and private companies in the process of public contracting
· Impunity of the public contracting authorities manifest in practice 

· Overlapping of competences between CNSC and ANRMAP in terms of giving economic sanctions  

· Insufficient legal knowledge of the participants in the process of public procurement 

· Persisting collusion between the contracting public authorities and economic operators  

· Deficient prioritisation of the spending of public funds due to the lack/ insufficiency of needs assessments prior to the adoption and implementation of public policies
2. PRIORITIES
· Improvement of the legislative framework on public procurement 

· Harmonisation of the regulation framework for all the involved actors in the process of public acquisitions (especially in the case of internal procedure provisions)

· Reduction of the regulators’ tendency of introducing circumstantial normative modifications  

· Reduction of the practice of ministerial orders interfering with the process of public contracting  

· Cooperation between the public institutions that regulate the public contracting sphere and the private sector in order to establish common regulation principles
· Monitoring of the use of local public funds 
3. RECOMMENDATIONS

· The establishment of implementation criteria for the emergency decision-making mechanism, starting with the investment term

· Initiation of advocacy activities for the amendment of the legislative framework and for proposing justified, coherent and effective public policies.  

· Development of public-private partnerships 

· Establishment of a common model of regulation in what may concern the running of public procurement procedures, which may be applicable both to contracting public authorities and to the economic competitors

· Supervising committees established both during the public contracting process and in the implementation stage  

· Establishment of a blacklisting mechanism provided with sanctions of exclusion for the nominated actors 

· Integrity Pact that should be signed between the contracting authorities and all the competitors involved in the public contracting  and implementation process, and that should be accompanied by an external monitoring mechanism for its application, with the contribution of the civil society 

· Public statements of the business environment and civil society regarding uncovering and highlighting irregularities in the public procurement and spending sphere 

· Institution of fiscal declarations for the economical operators 

4. MEASURES PROPOSED BY TRANSPARENCY INTERNATIONAL ROMANIA 
4§1 The adoption of the integrity pacts by all contracting authorities

The adoption of the legal provisions with regard to the integrity pacts standards in the public procurement process and public private partnerships, as pacts adopted by the contracting authorities, tenderers and the third party (the social witness), followed by the implementation and constant assessment of the way the integrity pacts are abided by, in accordance with the methodology used internationally. The secondary regulations for public procurement should be adopted by the government within the first semester of 2009.

4§2 The introduction of bonus mechanisms for the tenderers who adopted the business ethics and integrity principles 

In order to support the tenderers who adopt and implement the business integrity standards, incentive based mechanisms should be introduced by amending the current legislation regarding public procurement, so as to motivate other potential bidders and to ensure the public integrity in this sector. Establishing the bonus quota within the technical offer score for the tenderers who are certified with regards to the integrity standards.

4§3 The payment of the procured goods and services based on the independent certification of the fulfilment of the contractual obligations

By the end of 2010, the independent certification for the payment of the procured goods and services will be introduced. Independent auditors should be selected in accordance with the technical specifications within the terms of reference in the tender dossier, through public procurement procedures. Following the certification, and based of the report provided by the independent auditor, the payment of the services and goods provided through public procurement will be done. The independent auditor shall be selected through competitive mechanisms, and the average fee for such will be of 1%, and no more than 5% of the contract. [image: image2.jpg]e ) TRANSPARENCY
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